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1. Introduction
Fundamental rights protection, once a sideshow, has become of central importance for the EU,1 as
demonstrated by the new treaty recognition of the EU Fundamental Rights Charter (CFREU), and
the upcoming accession of the Union to the European Convention on Human Rights (ECHR). At
the same time, the fundamental rights situation in a considerable number of Member States is an
increasing cause for concern.2 While the Union is supposed to promote fundamental rights around
the world (Art. 21 TEU)3 and intensely scrutinizes the fundamental rights situations in candidate
countries,4 there is scant European Union action so far in case of serious fundamental rights
violations in Member States.5 In this respect, the defence of the Union's foundational values (Art. 2
TEU) is largely left to national and international institutions. The deficiencies of this set-up have
mostly been illustrated with reference to the example of minority protection;6 this contribution will
focus on another increasingly worrying field: media freedom.
The lack of European Union response can be traced to the idea of a division of labour with the
Council of Europe (CoE), to institutional unwillingness, but also to a perceived lack of
competence.7 Indeed, the Commission, which is supposed to be the "Guardian of the Treaties",
seems reluctant to fully protect fundamental rights and rather prefers to concentrate on less sensitive
"technical" issues of the internal market.8 The assertion that the scope of EU fundamental rights
protection is strictly limited is omnipresent.9 Such a restrictive approach has traditionally been
explained by concerns for the constitutional identity of the Member States.10 This remains an
important principle, not least because of Article 4(2) TEU However, we argue that in light of recent
tendencies it is time to reconsider conventional wisdom to some extent. This is true from the
perspective of the affected individual, in particular the Union citizen, who looks to the Union for
help. But it can also be argued in systemic terms. A massive deterioration of fundamental rights
protection in some Member States might eventually threaten foundations of European integration,
namely the principle of mutual recognition1 1 and the premise that the Union can rely on the
functioning democratic polities of the Member States. 12 There is one explicit mechanism to
counter such developments which is laid down in Article 7 TEU and is basically political in nature.
This provision, together with Article 2 TEU, posits the Union as a guarantor of a European ordre
public; however its practical impact is subject to doubts.13
We propose to complement it with another mechanism which can be developed from the Treaties
and which has already been found valuable in van Gend en Loos: "the vigilance of individuals
concerned to protect their rights" and their willingness to turn to domestic courts.14 The rights to be
protected are those granted by Union citizenship. As the Court held in Ruiz Zambrano, "Article 20
TFEU precludes national measures which have the effect of depriving citizens of the Union of the
genuine enjoyment of the substance of the rights conferred by virtue of their status as citizens of the

Union". 15 We are taking that jurisprudence one step further and propose to basically define this
"substance" with reference to the essence of fundamental rights enshrined in Article 2 TEU This
standard applies to public authority throughout the European legal space. Consequently, a violation
by a Member State, even in purely internal situations, can be considered an infringement of the
substance of Union citizenship. In order to preserve constitutional pluralism, which is protected by
Article 4(2) TEU, we suggest framing this as a "reverse" Solange doctrine, applied to the Member
States from the European level. This can be put briefly as follows: beyond the scope of Article
51(1) CFREU Member States remain autonomous in fundamental rights protection as long as it can
be presumed that they ensure the essence of fundamental rights enshrined in Article 2 TEU
However, should it come to the extreme constellation that a violation is to be seen as systemic, this
presumption is rebutted. In such a case, individuals can rely on their status as Union citizens to seek
redress before national courts.
This proposal implies an important development of the law. It requires a careful doctrinal
construction that reveals it as a feasible next step in the unfolding of both Union citizenship and
fundamental rights protection. We first sketch the current problématique of EU fundamental rights
protection against the Member States in practical, theoretical and doctrinal terms, using the example
of media freedom, to show the need for action (section 2). The second step explores the
development and the present state of Union citizenship which provides the doctrinal basis of our
proposal (section 3). Then the elements of our proposal will be elaborated thoroughly, probable
objections will be anticipated and rebutted (section 4). Finally we conclude that, once adopted by
the ECJ, our proposal will be a crucial prerequisite for fundamental rights protection in the
perspective of European constitutional pluralism as it avoids both the Scylla of a dysfunctional
Union and the Charybdis of fundamental rights based centralization (section 5).
2. EU fundamental rights protection against Member States so far
The judicial development of fundamental rights invoked against the European institutions has been
praised as a decisive step in the constitutionalization of European law.16 Later case law which
extended this logic to some Member States actions has been received more critically.17 Indeed, in a
Union based on constitutional pluralism (cf. Art. 4(2) TEU)18 the enforcement of EU fundamental
rights against the Member States is a highly sensitive topic. To show the need for venturing in these
troubled waters we will take three different perspectives, empirical, theoretical and doctrinal. We
start by presenting the critical situation of media freedom in some EU Member States (2.1). The
second step outlines why the EU is concerned (2.2). Finally, the current methods of judicial
protection of EU fundamental rights with their inconsistencies and insufficiencies are presented
(2.3).
2.1. Media freedom: A fundamental right in danger
It is almost a truism that media freedom is "one of the fundamental pillars of a democratic
society".19 Activities of the European Parliament however indicate that there is a growing concern
with regard to this freedom in the European legal space. Awareness was already raised by a 2004
report of the Committee on Civil Liberties, Justice and Home Affairs (LEBE) which notably
addressed issues of media pluralism in Italy and several other Member States.20 Most recently such
concern culminated in the Parliament's resolution with regard to media law in Hungary and LIBE' s
request to the Fundamental Rights Agency to issue an annual comparative report on media freedom
in the EU Member States.21 This critical assessment of the current situation is shared by NGOs
which have recorded a fall of several Member States in rankings of press freedom.22 Most
importantly, however, recent reports by the Council of Europe and the OSCE have highlighted
problems, such as a lack of pluralism due to media concentration, overt political influence on both

public and private broadcasting, disproportionate sanctions on journalists, misuse of counterterrorism legislation against the press, deficient protection of journalistic sources, and failure to
investigate violence against reporters.23 Some of these aspects are particularly worrying with
regard to recently enacted media legislation in Hungary.24
To be clear: it is not maintained here that the dark ages of censorship have returned; fortunately,
Europe still enjoys a high level of media freedom. However, these developments raise the question
of potential remedies. Many of the grievances listed above have been, or could have been,
scrutinized by the European Court of Human Rights.25 This will often provide a sufficient
response; indeed the latter' s contribution to the protection of human rights and the development of
some basic principles of the European legal space is crucial.26 Yet, in the following sections we
expose why an additional response under EU law is needed and what its doctrinal basis can be.
2.2. Fundamental rights in the Member States: None of the EU' s business?
To what extent are fundamental rights deficiencies in the Member States a concern of the EU? This
is a deeply controversial issue.27
According to a narrow and rather functionalist reading, EU fundamental rights serve to protect the
primacy and uniform application of Union law.28 If one were to follow this logic, review of
Member State actions against European fundamental rights would be justified only to the extent that
they are determined by Union law. Strictly speaking, such a type of review would again target the
Union itself.
This reading is unsatisfactory today. The Union has overcome its existence as a functionalist entity
devoted to market integration.29 In light of Article 3 TEU and the scope of its competences, it
should be seen as an open-ended polity where highly sensitive social choices are made. This is
prominently reflected by the fact that the internal market and economic progress, for 50 years first
among the stated aims of integration, according to Article 3 TEU now rank only third, ceding its
former place to "peace, [the Union's] values and the well-being of its peoples". The Union's broad
scope of competences increases the demands for legitimacy. An EU fundamental rights discourse in
the sense of protecting Union citizens' individual autonomy is an important response to these
demands.30
What is crucial for our argument, however, is that these rights are also foundational for the EU' s
democratic legitimacy. Democracy in the Union rests on two strands (Arts. 9 to 12 TEU): one
leading to political processes at the Union level, namely to the European Parliament, and one,
mediated by the national governments, originating in the political processes of the Member States
(Art. 10(2) TEU).31 Both strands eventually lead to the individual, i.e. the citizen of the Union and
simultaneously of one or several Member States.32 Fundamental rights foster democratic
legitimacy in the Union by protecting individual participation in the political processes on the
Union or Member State level.33 This is particularly so with regard to media freedom: democracy in
the Union would be seriously affected if Union citizens were hampered in expressing their opinions
in or informing themselves via independent media.
At the same time, one cannot ignore that in federal entities central enforcement of one single set of
fundamental rights against (member) State action bears the risk of further centralization.34 The
respective experiences undergone by federal States like the USA or Germany are not a suitable way
for Europe to proceed: "United in Diversity" is the Union's motto and pluralism and respect for the
national identity of the Member States are laid down in its constitutional law (Arts. 2 and 4(2)
TEU).

The solution found by the Treaties is ambiguous: the Member States are not generally bound to the
whole fundamental rights acquis as expressed in Article 6(1) TEU and the Charter, but only "when
they are implementing Union law" (Art. 51(1) CFREU). Yet, even when acting autonomously they
have to observe the common values of Article 2 TEU, inter alia "respect for human rights".35
Article 7 TEU foresees a political enforcement mechanism in case of "serious and persistent
violation". By these provisions the EU has become a guarantor of constitutional principles in the
Member States.36 This is not to be seen as a step towards a European superstate37 but as a
condition for a complex polity to operate.38
However, the enforcement mechanism has severe drawbacks. The problem is not so much that it
has never been applied in practice;39 Article 7 TEU is rightly designed for rare use.40 What really
matters is that its overall features arguably create "expectations" amongst the Member States that it
actually will never be applied.41 Firstly, the very nature of the sanctions procedure involves
considerations of political appropriateness. This is not bad in and of itself, yet it arguably might lead
to a habit of mutual indulgence amongst the Member States. The prevailing unwillingness to initiate
the Article 259 TFEU procedure42 can serve as an illustration. Secondly, the ponderous nature of
the procedure and the stigmatization inherent in Article 7 TEU put the political stakes very high.
The Commission, after initial willingness,43 now seems largely reluctant to use the mechanism and
is advocating a very restrictive interpretation of Article 7 TEU44 Perhaps the experience of the
Haider affair has left the Member States and the Union institutions extremely reluctant to use
similar mechanisms.45
2.3. Where does the "scope of EU law" end?
In light of the foregoing it is not surprising that the ECJ has searched for a way to ensure
fundamental rights protection by stretching the "scope of Union law" in which EU fundamental
rights apply to the Member States. This jurisprudence has however not offered a satisfactory
solution. On the one hand it can certainly not address all the problematic constellations, on the other
hand it has sometimes transgressed the limits of what is doctrinally justifiable.
According to the Court' 's jurisprudence constante, EU fundamental rights apply to the Member
States only when they act within the "scope of EU law".46 This basically comprises three
constellations. The first consists of Member State authorities executing outright obligations
stemming from Union law.47 This is endorsed widely in the literature as in such a situation national
authorities are acting as an "agency" of the Union.48 More controversial is the second constellation:
EU fundamental rights also apply to Member State measures that implement Union law, including
directives which only lay down minimum harmonization or grant a margin of discretion.49
Although this line of case law is disputed amongst scholars50 it is justified by the rationale that an
EU measure cannot grant the Member States discretion to violate EU fundamental rights.51 In the
case of media freedom it is the AVMS Directive which brings national implementing measures
within the scope of Article 1 1 (2) CFREU.52 This instrument is however subject to an important
limitation as it only applies to audiovisual media, that is mostly television and on-demand
audiovisual media services. In contrast, Member States' interferences with the press, online-press,
or radio broadcasting are outside its reach and therefore cannot be tackled within the second
constellation.53
In light of similar limitations, the Court recently extended the second constellation even further. In
ORF it gave a very broad interpretation to the scope of a directive in order to be able to engage in a
fundamental rights discourse.54 In Kücükdeveci it widened the notion of "implementation" which
now apparently even extends to Member State legislation that is not intended to implement a
directive in a strict sense but otherwise touches upon fields regulated by that act.55 It is difficult to

see how this meets the rationale mentioned above. The Court has never explained the doctrinal basis
for this extension, and it was hence criticized in the literature.56 Most recently, the judges seem
more anxious to underline the limits to their jurisdiction, but to date this has had rather rhetorical
consequences.57
Most controversial is the third constellation that defines the "scope of EU law". According to the
so-called ERT doctrine, national limitations of a right granted by EU law, in practice mostly the
market freedoms, trigger the application of EU fundamental rights.58 While this doctrine has been
subjected to critique before,59 it is now particularly disputed whether it is compatible with the
wording of Article 51(1) CFREU60 Besides, £i?ralso has its limits: notably non-economic activities
and purely internal situations are largely outside its reach.61 In these respects, the Court has again
tended to stretch the operative range of fundamental rights in some cases. In Carpenter, determined
to protect the plaintiffs right to family life, the judges held the freedom to provide services to be
applicable in a situation many commentators classified as "purely internal".62 In Karner, although
the Court held that there was no interference with free movement of goods,63 fundamental rights on
the basis of ERT applied anyhow.64
In her conclusions in Ruiz Zambrano, Advocate General Sharpston undertook a thorough critique of
this case law and highlighted inconsistencies caused by the desire to expand EU fundamental rights
protection.65 As an alternative she proposed to link EU fundamental rights to the Union's exclusive
or shared competences. Thereby, the Member States would be bound by EU fundamental rights in
all fields in which the Union possesses legislative competences regardless of whether they are
exercised.66 However, in our view it is doubtful whether this approach would actually cure the
deficiencies perceived by Advocate General Sharpston. Firstly, it may be asked whether it can be
squared with the wording of Article 51(1) CFREU.67 Secondly, it would probably not lead to more
clarity and consistency in the scope of fundamental rights as the case law on Union competences is
highly complex and in itself the object of critique.68 Finally, Sharpston herself admitted that her
proposition would entail far-reaching consequences and should not be adopted by the Court in the
case at hand.69 Thus, in our view, a different approach is needed to both do away with the existing
inconsistencies and offer the protection needed while respecting the identities of the Member States.
Instead of being bound to situational contingencies, such an approach should really only focus on
critical issues. It will be developed in this vein in the following sections.
3. Union citizenship as the doctrinal basis for our proposal
Our proposal is to open up "respect for human rights" set out by Article 2 TEU for individual legal
actions via Union citizenship. While we do not consider that Treaty objectives and values as such
have direct effect, they guide the interpretation of other norms.70 We claim that systemic violations
of the essence of fundamental rights, as enshrined in Article 2 TEU, by any public authority in the
European legal space amount to infringements of Article 20 TFEU which can be considered by
national courts in cooperation with the Court of Justice. To substantiate our approach, we first fit it
in the development of Union citizenship so far. It is not built from scratch but just adds to what has
been construed patiently over sixty years (3.1). Of particular importance is the recent development
of a "substance" of Union citizenship in the Ruiz Zambrano ruling which even covers so-called
internal situations (3.2). This, the last step argues, offers a doctrinal basis to protect the Union
citizen against all fundamental rights violations that deprive citizenship of its practical meaning
(3.3).
3.1. The idea of a European citizen

The idea of European citizenship has been with European integration forever.71 Walter Hallstein,
first president of the European Commission, envisaged in 1951 a European Staatsangehörigkeit to
describe the concept of freedom of movement of the workers of the coal and steel industry.72
Thirteen years later, the predecessor of Union citizenship - market citizenship - found its way into
legal debate.73 True, this concept was used solely to describe the direct effect of fundamental
freedoms on the individual; it was emphasized that it did not confer any Community status upon the
individual.74 This was a poor understanding of citizenship indeed,75 but helped the ensuing debate
on a European status to gain momentum and depth.76 The very term "Union citizenship" goes back
to one of the founding fathers of the European Union, Altiero Spinelli, a fervent federalist, who
employed it for the first time 1984 in the European Parliament's Draft Treaty Establishing the
European Union.77 It took only another eight years, and Union citizenship became positive law
with the Maastricht Treaty. This move was first met with some scepticism.78 But then the idea took
off. Efforts in academia79 and the consequent jurisprudence of the ECJ sealed the departure into a
new era; the concept of the individual in his or her entirety, not just as an agent of the common
market or a passive beneficiary, started to inform the European legal order. The entry into force of
the Lisbon Treaty pushes this evolution ahead: through the vehicle of citizenship the Union "places
the individual at the heart of its activities" (CFREU, 2nd consideration). Citizenship is the
cornerstone of (democratic) legitimacy in a European polity (cf. Arts. 9-1 1 TEU).80
In light of the foregoing, it seems fully consistent to provide the Union citizen with a judicial
remedy against serious threats to his constitutional status, be it at the European or at the Member
State level. One could even think of this as encompassing all the Union's foundational values as
enshrined in the first sentence of Article 2 TEU The German Federal Constitutional Court indeed
follows an analogous logic by giving German voters the right to "challenge the constitutionally
relevant deficits in the democratic legitimation of the European Union".81 Individual legal actions
to enforce abstract principles like democracy (beyond political rights) or the rule of law (beyond
civil rights) are however more difficult to argue, as the critique with regard to the Constitutional
Court's approach has shown.82 In any case, at the European level such a step seems premature
given the fact that there is no respective case law of the Court of Justice. Hence, we limit our
approach to one value of Article 2 TEU, namely "respect for human rights".83 Firstly, there is a
longstanding tradition in Europe that courts play an important role in that context. Secondly, as the
next sections will show, in this regard there are already pertinent indications in the Luxembourg
jurisprudence.
3.2. The "substance" of Union citizenship
The Court has continuously built and expanded Union citizenship into a fundamental concept for
the entire European legal space. The Court proclaimed in its famous Grzelczyk judgment that
"Union Citizenship is destined to be the fundamental status of nationals of the Member States".84
Advocate General Sharpston rightly points out that this development is "potentially of similar
significance to [the Court's] seminal statement in Van Gend en Loos".*5 Indeed, Union citizenship
has become the "new frontier" of EU law, which the Court expands even against great resistance.86
One likely explanation for this line of case law might be that the Court, in light of the multiple
crises Europe is facing, attempts to strengthen the legal concept on which the Union ultimately
rests.
In this regard it is important to recall that the Court of Justice has construed the right to move and to
reside freely (now Art. 2 1 TFEU) as a directly effective individual right which prohibits any
unjustified burden or "serious inconvenience" and which can also be invoked against the Union
citizen's Member State of origin.87 While most of the cases involved physical movement from one
Member State to another, this element was increasingly blurred over time.88 Eventually, this led to

the most recent step in Ruiz Zambrano by which the Court introduced an additional category: the
"substance" of Union citizenship is protected by virtue of Article 20 TFEU also in the absence of
any cross-border element whatsoever.
Mr Ruiz Zambrano and his wife had taken refuge in Belgium due to the civil war in their home
country Colombia. His applications to attain a regular residence status were rejected by Belgian
authorities. In the meantime his wife had given birth to two children who had, according to Belgian
law, acquired Belgian nationality and consequently the status of Union citizens. However, as they
had never moved beyond Belgium's borders, according to conventional rules one would have
qualified the situation as "purely internal" and thus outside the ambit of Union law89 This
constellation led the Court to adopt a new concept in its jurisprudence on Union citizenship. It held
categorically that "Article 20 TFEU preclude [d] national measures which have the effect of
depriving citizens of the Union of the genuine enjoyment of the substance of the rights conferred by
virtue of their status as citizens of the Union."90 As the Ruiz Zambrano children were dependent on
their father, the judges argued, they eventually would have to leave the Union's territory, should he
be denied residence. Yet, this would mean that they were "unable to exercise the substance of the
rights" conferred by Union citizenship.91 Later case law has affirmed this principle yet given it a
narrow application: as it is now understood, the "substance" comes into play if the effectiveness of
Union citizenship is undermined. Accordingly, it precludes expulsion of a third country national
family member if this results in the Union citizen being factually obligedto leave the Union's
territory.92 However, practice shows that it is very difficult to cross that threshold.93
To develop a "substance" of Union citizenship which even applies to purely internal situations is a
seminal step of judicial law making. Given its importance it is unfortunate though easy to
understand that the Court has not come up with a comprehensive doctrinal justification.94 Yet, what
emerges from the Court's reasoning is that it views Union citizenship not only as transnational
citizenship, basically facilitating its holder to move freely while not being discriminated against.95
The "fundamental status" also has a domestic dimension in that the Union comes to protect its
citizens against excesses even of their Member States of origin which would deprive that status of
practical meaning.96 This almost inevitably leads to the question what role fundamental rights play
in such a construct.
3.3. Fundamen tal Status and Fundamental Righ ts
Linking Union citizenship with EU fundamental rights is a seasoned project.97 Within the Court, it
was first voiced by Advocate General Jacobs in his famous Opinion in Konstantinidis . He argued
that a Union citizen exercising his right to movement was, by virtue of his status, entitled to say
"civis europaeus sum" and to invoke European fundamental rights.98 Initially, the Court did not
follow this approach and decided the case on the basis of the freedom of establishment.99 However,
somewhat ironically both protagonists seem to have changed their views over time. In a recent
scholarly piece Jacobs argued for a careful separation between Union citizenship and fundamental
rights.100 On the other hand, the Court in many of its citizenship cases seemed to be driven by a
fundamental rights discourse in all but name.101 Often this can be traced back to the respective
conclusions by the Court's Advocates General, which exposed the fundamental rights background
of what sometimes seemed to be rather technical cases102 or to references by national courts
pointing in that direction.103 As a consequence, ECtHR jurisprudence, inter alia on the right to
family life or the right to a name, openly or covertly found its way into the Court's case law on
Union citizenship.104
What are the arguments for linking these two legal concepts? Firstly, it is in line with the historical
emergence of fundamental rights as citizens' rights in European States.105 Secondly, with regard to

EU law, there is an even more pronounced historical and teleological connection: both discourses
developed around the same period in reaction to the pressing legitimacy question. Citizenship and
fundamental rights are therefore two mutually strengthening concepts which essentially pursue the
very same objective, i.e. to bring the Union closer to the individual.106 In systematic terms this is
also reflected in today's positive law in that the Charter of Fundamental Rights not only contains the
so-called citizens' rights but also refers to citizenship as a whole (2nd consideration). Finally, if
Union citizenship is to be taken seriously, it cannot be completely separated from fundamental
rights questions. In theory, it would seem odd to exclude the - literally - most fundamental rights in
EU law (cf. Art. 2 TEU) from the "fundamental status" of the citizen. In practice, the cases cited
above show that effective exercise of Union citizenship is often heavily dependent on fundamental
rights. With regard to media freedom a particularly strong case can be made, as it is crucial for
Union citizens' rights to democratic participation.107
However, one has to resist the temptation of reformulating simply any fundamental rights issue as a
"serious inconvenience" with regard to movement and residence or as an infringement upon the
"substance" of Union citizenship. This would ultimately induce general fundamental rights review
of Member State action in a way which is irreconcilable with Article 5 1 CFREU108 As recent case
law shows, the Court is well aware of the problématique but refrains from taking an unambiguous
position. In Ruiz Zambrano and McCarthy the Court, in contrast to the respective Advocates
General, did not address fundamental rights at all. 109 In Dereci, it declared that the "substance" of
Union citizenship was not activated "by the mere fact that it might appear desirable" for a Union
citizen to live with his family in the territory of the Union. It continued however by stating that this
finding was "without prejudice" to the question whether the claimants could rely on the right to
family life. The referring court, so the judges held, had to verify whether the case fell within the
scope of EU law and in the affirmative apply Article 7 CFREU, in the negative consider Article 8
ECHR.1 10 It is unusual for the Court to raise a question concerning EU fundamental rights and
then to refrain from deciding whether they in fact apply. One explanation could be that this move
was only meant to show the Court's awareness of fundamental rights. Adopting a more expansive
reading the respective paragraphs could be seen as the foundation of an ERT doctrine for the
"substance" of Union citizenship, but the added value of such a construct is open to debate. Finally,
one could take the reasoning as a sign that the Grand Chamber was deeply divided on what breadth
to give to the "substance" and as to the exact role of fundamental rights in that context.
We claim, however, that there is a doctrinally convincing way to resolve the tension between the
effectiveness of Union citizenship and respect for the limited scope of EU fundamental rights: in
principle, the "substance" of Union citizenship does not lead to fundamental rights protection by the
Union. Outside the boundaries of Article 51(1) CFREU such issues are left to national law and the
ECHR.11 1 However, a domestic fundamental rights violation falls under Union law and the
"substance" if it amounts to emptying Union citizenship of its practical meaning.112 This is our
doctrinal starting point. In the following section we argue that it should be generalized and framed
in a "reverse" Solange doctrine.
4. Our proposal: Reverse Solange
In the previous section we have shown that Article 20 TEU provides a remedy for Union citizens to
challenge those fundamental rights deficits which deprive their "fundamental status" of practical
meaning. In the following we propose to frame this in terms inspired by the German Federal
Constitutional Court's Solange doctrine. As is well known, the Karlsruhe Court does not exercise its
competence to control EU secondary law as long as the Union ensures fundamental rights
protection which is "essentially similar to the protection of fundamental rights required
unconditionally by the Basic Law." This is further defined by the requirement to "generally

safeguard the essential content of fundamental rights" and operates as a presumption to be
disproved by the claimant.113 We argue that this should be taken up by the Court and turned
towards the Member States:114 outside the Charter's scope of application, a Union citizen cannot
rely on EU fundamental rights as long as it can be presumed that their respective essence is
safeguarded in the Member State concerned. However, should this presumption be rebutted, the
"substance" of Union citizenship - within the meaning of Ruiz Zambrano - comes into play.
The essence of fundamental rights, we will show, is set out in Article 2 TEU as one basic condition
for the exercise of public authority in the European legal space and can be drawn inductively from
the jurisprudence of the ECtHR, the ECJ and national constitutional courts. Most importantly, it is
far more restricted than the full range of fundamental rights protection enshrined in Article 6 TEU
and the CFREU (4.1). The foundations for the second prong of our reverse Solange test are the
principles of subsidiarity and respect for national identities (Arts. 4(2) and 5(I)TEU). In this light, it
can and should be assumed that national law and national courts comply with their obligations
arising out of Article 2 TEU However, this presumption can be rebutted and consequently the
"substance" of Union citizenship comes into play if it can be shown that there is a systemic
violation ofthat standard (4.2). The last section will anticipate and rebut potential objections to our
proposal. Notably, it will be shown that such a step, if taken by the ECJ, would not be ultra vires
(4.3).
4.1. Article 2 TEU and the essence of fundamental rights
In the words of Article 2 TEU, the Union "is founded on" inter alia "respect for human rights". This
constitutes a legal standard that applies to any exercise of public authority in the European legal
space, be it by the Union or the Member States.115 Firstly, it is crucial to see that there is no
limitation in Article 2 TEU such as is contained in Article 51(1) CFREU Secondly, according to a
systematic assessment, respect for the values enshrined in Article 2 TEU is not only a precondition
for a State to accede to the Union (cf. Art. 49 TEU), but also a yardstick for Member States, the
performance of which can be appraised according to Article 7 TEU.116 Finally, this understanding
is confirmed by strong historical evidence: Article 2 TEU constitutionalizes the Copenhagen
criteria, laid down in the decision by the European Council of 2 1 and 22 June 1993 to open up a
perspective of accession for the transformation countries which still had to overcome authoritarian
traditions.117 As it was impossible to subject new Members to a different regime from that
applying to old Members, the standards of Article 2 TEU apply to all.118
But what does "respect for human rights" entail? Obviously, as concrete legal consequences are
attached to non-respect, it cannot simply command adherence to an abstract idea of human rights
protection.1 19 On the other hand, this cannot mean that the Member States are comprehensively
bound by the full acquis of EU fundamental rights as expressed in the Charter and Article 6 TEU.
As Article 51(1) CFREU states, the provisions of the Charter mainly point to the Union itself and
are applicable to the Member States only when they are implementing Union law. With regard to
media freedom (Art. 1 1(2) CFREU) this standard arguably is even more stringent than the one
demanded by Article 10 ECHR in that it recognizes media freedom as an independent right.120
Accordingly, the Court offers a particularly high level of protection e.g. with regard to commercial
aspects ofthat freedom.121
In contrast, Article 2 TEU, we argue, aims at safeguarding essentials.122 In order to define its
content, a first hint can be drawn from its wording. While the specific mode of fundamental rights
protection is conditioned by the different legal, political and cultural characteristics of each Member
State,123 the values protected by Article 2 TEU are said to be "common to the Member States". In
our view, the best way to find such a common denominator is to cling to the concept of the essence

of fundamental rights. This notion covers both longstanding tradition and widespread recognition.
Not only is it laid down in Article 52(1) CFREU and numerous constitutions of EU Member
States,124 it is also used by several constitutional courts as a yardstick for European integration.125
As such it has become part of an ordre public in the European legal space. It also underlies the
jurisprudence of the ECtHR.126 To be sure, we do not claim that there is a fixed or universally
valid essence of rights which can be conceptually deduced. However, a "European essence" can be
approached inductively by analysing the jurisprudence of Europe's highest courts with regard to
certain infringements upon certain rights that cannot be justified.127
If one looks at the gist of the ECtHR' s jurisprudence it should be safe to state that the rights which
are non-derogable by virtue of Article 1 5(2) ECHR, by and in itself, are already "essential".128
With regard to other rights, a thorough analysis is needed.129 For our purpose, three patterns can be
pointed out that can help to identify in a concrete situation whether Article 2 TEU is infringed.
Firstly, sometimes the Court refers to the notion of essence as an absolute limit to balancing, i.e. to
underline that a certain interference actually "destroys" a certain right or strips it of any content.130
Secondly, if the essence of a right is at stake, a Member State's margin of appreciation is
reduced.131 Finally, even where the term is not explicitly used, an implicit differentiation between
the "essence" and the "periphery" of a right can be drawn from the ECtHR' s jurisprudence. In the
field most interesting for this contribution, the Human Rights Court constantly holds that "there is
little scope ... for restrictions on political speech or on debate on questions of public interest". 132
This means that in such cases the States' margin of appreciation is severely limited unless there is
public "incitement to violence".133 On this basis, the Human Rights Court, without entering into a
balancing test, repeatedly held that e.g. a "blanket ban" on certain media or "draconian" measures
that dissuaded from reporting on certain topics could not be justified.134 Outside that "political"
sphere it is much easier to justify interferences in media freedom.135
This jurisprudence of the ECtHR informs that of the Court of Justice.136 The possibility to apply
such a differentiating approach to Article 2 TEU is also confirmed by a contextual assessment.
Firstly, freedom of political expression falls under Article 2 TEU not only because it enters in the
category of "respect for human rights" but also as it is closely connected to "democracy".137
Secondly, the practice of the European Commission, which actually applies Article 2 TEU in
accession procedures, points in the same direction in that it focuses on deficits threatening the
democratic function of the media.138
To sum up the first prong of our proposal: it is possible to designate an EU-specific essence of
fundamental rights enshrined in Article 2 TEU With regard to media freedom it precludes measures
inhibiting public debate on questions of the res publica.139
4.2. The presumption of compliance with Article 2 TEU
The second prong of our proposal consists of the presumption that in the fields autonomous from
EU law the Member States respect the essence of fundamental rights enshrined in Article 2 TEU
Therefore a Union citizen cannot rely on Article 20 TFEU to invoke a violation of Article 2 TEU
unless this presumption is rebutted.
Such a presumption is crucial to the Federal Constitutional Court's So lange doctrine. The ECtHR
and several national constitutional courts have adopted similar stances.140 If one is to assess both
the rationale and consequences of the doctrine, one cannot but conclude that it has played a pivotal
role in European integration. On the one hand, it has maintained the threat that EU legislation could
and would be reviewed on fundamental rights grounds. Arguably, this threat may have pushed the
Court constantly to refine its respective jurisprudence, and recently even to resist great political

pressure on the part of EU institutions and Member States governments in the Kadi case.141 On the
other hand, the presumption has made it clear that no review of EU acts would take place on a dayto-day basis. This has helped avoid direct conflict of jurisdiction and safeguard the uniform
application of EU law142 It has also enabled the EU to develop an autonomous standard of
fundamental rights protection which, for good reasons, might differ in individual cases from e.g. the
one adopted by the German Grundgesetz}^ Thereby, the Solange doctrine is a cornerstone of
European constitutional pluralism and diversity.144
This makes the presumption of compliance an ideal component of our proposal. Respect for
national identities (Art. 4(2) TEU) commands that outside the scope of the CFREU the EU refrains
from superseding the delicate balance between fundamental rights and general interests enshrined in
national constitutions. In light of the subsidiarity principle (Art. 5(1) TEU), EU law must limit itself
in this respect to just spanning a basic safety net, and must leave the main part to national law and
(constitutional) courts. Finally, such restraint is also in line with a concept of Union citizenship that
"shall be additional to and not replace national citizenship" (Art. 20(1) TFEU).145
How then, could the presumption of compliance be rebutted? In light of what has just been said, not
by simple and isolated fundamental rights infringements. Instead, one has to look for violations of
the essence of fundamental rights which in number or seriousness account for systemic failure and
are not remedied by an adequate response within the respective national system.146 Such violations
not only put into question the basics of the European legal space but also deprive Union citizenship
of its practical meaning.147 The presumption is therefore not to be mistaken as instrumentalizing
the individual for general purposes, but seen as focusing on those cases which demand EU
intervention. In this respect, inspiration can be drawn from the interpretation given to the criterion
of a "serious and persistent breach" in Article 7(2) TEU Conceivable examples therefore include the
refusal to abide by a final judgment of the ECtHR in a domain that touches upon the essence of
fundamental rights,148 the defiance, bypassing or intimidation of domestic courts in such cases,149
or intentional, reckless or evidently illicit conduct of highest State authorities.150
Put into practice our proposal could then work as follows. If a national of a Member State feels that
her rights have been violated she would turn to the national judge. In court she could rely on the
domestic (and possibly ECHR) standard of fundamental rights protection. Outside the scope of the
CFREU she could not invoke EU fiindamental rights, nor could she rely on Union citizenship to
claim a violation of Article 2 TEU unless the presumption of compliance was rebutted. However, in
case of systemic violation of the essence of fundamental rights the "substance" of Union
citizenship, within the meaning of Ruiz Zambrano, would be activated as a basis for her redress.
First of all, it would be up to the national court to establish the facts and to apply the respective
provisions of Union law. Yet, according to Article 267 TFEU the latter would be enabled and, in a
case of last instance, by and large obliged to refer to the Court for a preliminary ruling on the
interpretation of Articles 2 TEU and 20 TFEU This mechanism not only has the well-known
advantage of combining the interpretative rulings of the Court with the authority and enforceability
of domestic court decisions.151 Arguably, it can also provide national judges with some backing
from the side of Union law through the voice of the Court speaking on behalf of a Union founded
on respect for human rights.152 Hence, it could be said that our proposal ultimately aims at
strengthening domestic courts in critical situations.
4.3. Three objections, three rejo Inders
Having unfolded our proposal we will anticipate and rebut three objections in the remaining section.

The first objection boils down to the reproach that such a construction, if adopted by the Court,
would amount to an ultra vires act. So far, we have made the case that there are policy reasons why
the Court should develop the law in that direction and we have shown that such a step would be
doctrinally consistent with the current Treaties. However, questions remain as there is evidently no
explicit textual mandate. The discourse is in particular shaped by German jurisprudence and
doctrine.153 It is therefore helpful to recall the criteria recently set out by the Federal Constitutional
Court (FCC) for judicial lawmaking154 or "development of the law" given the principle of
conferral (Art. 5(1) TEU). According to the FCC, development of the law is part of the ECJ' s
mandate.155 It is warranted within the limits of judicial methodology, especially "where
programmes are fleshed out, gaps are closed, contradictions of evaluation are resolved or account is
taken of special circumstances of the individual case".156 At the same time, the FCC considers
judicial lawmaking to be ultra vires if it is contrary to or devoid of statutory provisions, above all
where "fundamental policy decisions" or "structural shifts ... in the system of the sharing of
constitutional power and influence" are enacted judicially.157
One obvious point in this regard might be that our approach aims at extending the scope of EU
fundamental rights to the detriment of Member States powers, thereby disregarding Article 51(2)
CFREU However this argument is not persuasive. As has been shown above we do not rely on the
full EU fundamental rights acquis as enshrined in Article 6 TEU and in the Charter, but exclusively
on the essence of fundamental rights as referred to in Article 2 TEU. It is beyond question that the
latter binds any exercise of public authority by the Member States and can be enforced by the EU
under Article 7 TEU158 Therefore our approach neither creates new and unexpected obligations for
the Member States nor adds new competences for the Union as such; only the Organkompetenz of
the Court, but not the Verbandskompetenz of the EU is affected.
However, if this is the case, another point comes into play. One could claim that the political
sanctions mechanism in Article 7 TEU was intended to be the only way to enforce Article 2 TEU
and exclusive of individually activated judicial procedures. This could even be underlined by
Article 269 TFEU which precludes the Court from reviewing the merits of Article 7 decisions.
However, this objection is not convincing either. While the former Treaties have kept the EU' s
foundational principles out of the reach of the Court159 the Lisbon Treaty subjects Article 2 TEU to
the Court's jurisdiction and thus to its mandate to ensure that "the law is observed" (Art. 19(1)
TEU). To expound that provision would therefore not constitute an unwarranted arrogation of
institutional powers, but the "fleshing out" of "programmes" already laid down by the framers of the
Treaties.
This doctrinal argument can be enriched by institutional comparative analysis. While it would be
highly desirable that the Commission becomes a more active fundamental rights guardian, the
political institutions are likely to see each individual case only as a fragment in their overall
relationship with the Member States. In contrast, the Court has the somewhat counter-intuitive
advantage that its decisions are of more limited reach. Firstly, it only decides one case at a time,
which provides for more room for manoeuvre. Secondly, it is a national judge who triggers the
procedure of Article 267 TFEU and ultimately decides the case. This furthers legitimacy as it avoids
a blunt confrontation of the European and the national levels. Having independent courts decide
when it comes to the protection of individual rights is not only a core element of constitutionalism
in the European States, but also an established feature of EU law. As early as Van Gend en Loos,
the Court enabled individual legal actions based on Treaty provisions in order to complement the
centralized infringement procedure.160 Later the Court developed its doctrine on Member State
liability for breaches of EU law although it must have been aware that Member States were about to
introduce a different procedure (now Art. 260(2) TFEU) in the Treaty of Maastricht.161 Both
features have become accepted part of the EU law acquis ever since.162

A second objection might be that our approach fails to include third-country nationals as it is based
on Union citizenship. Admittedly, this might seem odd at first glance considering that Article 2
TEU speaks of "human rights". It might then be argued that we in fact leave an often particularly
vulnerable group aside. However, that objection would only carry if our approach negatively
affected the legal situation of third-country nationals, but the opposite is the case. The mechanism
we propose does not remove the Union's obligation to ensure "respect for human rights" in the sense
of Article 2 TEU with regard to non-EU citizens. To the extent their situation falls within the scope
of EU law, the latter can rely on most of the Charter's rights.163 Furthermore, the procedure of
Article 7 TEU remains applicable in their favour. Our proposal merely privileges Union citizens to
the extent that only they can introduce individual legal actions to challenge systemic deficiencies.
The level of fundamental rights protection thereby enforced remains applicable to all.
For a polity to privilege its own citizens to a certain extent with regard to some kind of "status
activus" might be criticized in terms of social philosophy.164 From this point of view, it could be
seen as morally attractive to conceive of an approach which also includes third-country nationals.
This would however imply a much bigger step than our proposal, one that is arguably not for the
Court to take given that, as has been shown above, the EU polity is centred on the concept of
citizenship. Solace might be found in two lines of thought: firstly, Union citizenship itself can be
seen as a first step to open up nationality to a cosmopolitan dimension.165 And secondly, as the
Ruiz Zambrano case has shown, better protection of EU citizens' rights often indirectly benefits
third country nationals.
The third objection takes an external viewpoint. As our approach adds a new dimension to EU
fundamental rights protection, some might fear that it is undermining the role of the ECHR and its
institutions, the Council of Europe and the ECtHR. However, the opposite is the case. As it is now
understood, the EU will become a party of the ECHR on a mostly equal footing with State parties.
166 Protecting fundamental rights by domestic courts167 cannot have an undermining effect on the
ECtHR as an international mechanism of human rights protection. On the contrary, the main
reference point for EU fundamental rights was and will be the jurisprudence of the ECtHR.168
Hence, it can only be in the interest of the latter if its voice is gaining even more weight in the EU
by the ECJ expounding Article 2 TEU.169 The EU, as a Union based on the rule of law, cannot
merely shift its burden to protect fundamental rights to a mechanism which is external and
subsidiary in nature, which lacks direct enforceability in many domestic legal orders170 and
currently faces serious work-load challenges.171 With regard to media freedom, the Council of
Europe Parliamentary Assembly has already called several times upon the European Union "as a
supranational organization with effective governmental powers" to show more awareness of its
responsibilities.172
5. Summing up: The next step in European constitutional pluralism
Real problems, theoretical considerations and jurisprudential inconsistencies call to reconsider EU
fundamental rights protection against the Member States. In this vein we propose to complement
the established doctrines with an innovative approach. With regard to the recently acquired status of
Union citizenship it is time to lay open and expand its connection to fundamental rights. The
"substance of the rights" conferred on a Union citizen within the meaning of Ruiz Zambrano should
basically be defined by the essence of fundamental rights enshrined in Article 2 TEU and be framed
in a reverse Solange doctrine. Outside the Charter's scope it should be presumed that the Member
States comply with their fundamental rights obligations arising out of Article 2 TEU. However,
should that presumption be rebutted by systemic violations, Union citizens can rely on Article 20
TFEU to seek redress before national courts and the ECJ.

Our proposal is fully in line with recent jurisprudential and doctrinal approaches to Union
citizenship which are concerned with rights rather than with mere integration.173 We believe that it
would help to safeguard one of the basic conditions for legitimacy in the European legal space in
general and for the functioning of the Union in particular. At the same time, it might also persuade
the Court to avoid overstretching the scope of fundamental rights in the light of well-founded
critique, e.g. pertaining to the rulings in Carpenter or Kücükdeveci. Finally, in contrast to the
approaches taken by the Advocates General Jacobs and Sharpston, it would avoid fundamental
rights-based centralization and would not encroach upon national identities protected in Article 4(2)
TEU In short, we believe that our proposal shows a way to sail safely between the Scylla of a
dysfunctional Union and the Charybdis of suffocating national constitutional identities. It takes
European constitutional pluralism to the next step. EU and national systems of fundamental rights
protection would coexist symbiotically like good friends: respectful of each other's specificities, but
mutually vigilant and helpful in order to preserve shared foundational principles.
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